No. 4(4)/D(Acq)/20
Government of India
Ministry of Defence
Department of Defence
[Acquisition Wing Secretariat]

South Block, New Delhi — 110001
Dated 21.01.2021

OFFICE ORDER

Subject: Performance Security- regarding.

Ref:

Ministry of Finance OM No. 9/4/2020-PPD dated 12.11.2020 (copy
enclosed).

The above referred OM directs reduction of Performance Security from existing

5.-10% to 3% of the value of the contract in certain cases/ conditions in respect of
Indian/Foreign Vendors.

2.

The procedure for implementation of the above order in respect of Capital

Acquisition cases is as follows:

3.

a) PWBG would be reduced from existing 5-10% to 3% of the value of the
contract for all existing contracts by issuing letters to the Vendors, except the
contracts under dispute wherein arbitration/ court proceedings have been already

started or are contemplated.
b) All eligible contracts may be amended to give effect to this order.

c) In all contracts where PWBG has been reduced to 3% in view of above
stipulations, the reduced percentage of PWBG shall continue for the entire
duration of the contract and there will be no subsequent increase of PWBG even

beyond 31.12.2021.

d) All RFPs issued and contracts concluded from 12 Nov 2020 till 31 Dec 2021
will have the provision of reduced PWBG of 3% of the value of the contract. In
case of RFPs issued after 12 Nov 2020 with a 5-10% Performance Guarantee,
corrigendum will be issued for reducing it to 3%.

e) Al RFPs issuing authorities and post contract management authorities will
ensure that all Vendors with respect to Capital Acquisition cases are informed
about the above. ‘

f) However, in FTP/ Emergency cases, the provisions relating to PWBG in
DPP/ DAP will be applicable.

Wherever, there is compelling circumstances to ask for PWBG in excess of

three percent as stipulated above, the same should be done only with the approval of
next higher authority to the authority competent to finalize the particular RFP, or the
Secretary of the Department, whichever is lower. Specific reasons justifying the

exception shall be recorded.



4. This issues with the concurrence of FA(DS) in charge conveyed vide MoD(Fin)
Note no. 31 dated 06.01.2021 on file no. 4(4)/D(Acq)/20 and the approval of Hon'ble
Raksha Mantri.

Encl.: As above. \ ;EUH“‘-‘D‘
7 (V.K. Adhana)
Director (Acq)
Telefax: 23792865

cIsc VCOAS VCNS DCAS DG(ICG)
CGDA AS&FA(ACq)

JS&AM(LS) JSEAM(MS) JS&AM(AIr)

ADG Acq Tech (LS)  ADG Acq Tech (M&S) ADG Acq Tech (Air)

Copy for information to:-

(i) PS to RM

(i) DA to CDS

(iii) SO to Defence Secretary
(iv)  PPS to Secretary(DP)
(v) PPS to Secretary(R&D)
(viy  PPS to FA(DS)

(viiy  PPS to DG(Acq)

Copy to:-

" DDG NIC- For uploading on MoD website.




No. F.9/4/2020-PPD
Government of India
Ministry of Finance
Department of Expenditure
Procurement Policy Division

512, Lok Nayak Bhawan, New Delhi
Dated the 12" November 2020

OFFICE MEMORANDUM

Subject: Additional Performance Security in case of Abnormally Low Bids
(ALBs).

The Government is in receipt of many representations that on account of
slowdown in economy due to the pandemic, there is acute financial crunch among
many commercial entities and contractors, which in turn is affecting timely execution
of the contracts. It has also been represented that this may affect the ability of
contractors to bid in tenders and hence reduce competition. Requests are being
received for reduction in quantum of Security Deposits in the Government contracts.

2. In this context, it is noted that Additional Performance Security in case of
Abnormally Low Bids (ALBs) is being taken from the contractors by various
Ministries/ Departments though there is no provision for the same in General
Financial Rules (GFRs) 2017 or the Manuals for Procurement issued by this
Department. '

3. As per para 7.5.7 of the Manual for Procurement of Goods 2017 issued by
this Department, an Abnormally Low Bid is one in which the bid price, in combination
with other elements of the Bid, appears so low that it raises material concerns as to
the capability of the bidder to perform the conlract at the offered price. Procuring
Entity may in such cases seek written clarifications from the bidder, including
detailed price analyses of its bid price in relation to scope, schedule, allocation of
risks and responsibilities, and any other requirements of the bids document. If, after
evaluating the price analyses, Procuring Entity determines that the bidder has
substantially failed to demonstrate its capability to deliver the contract at the offered
price, the Procuring Entity may reject the bid/ proposal. However, it would not be
advisable to fix a normative percentage below the estimated cost, which would be
automatically be considered as an abnormally low bid. Due care should be taken.
while formulating the specifications at the time of preparation of bid document so as
to have a safeguard against the submission of abnormally low bid from the bidder.

4, In view of above, it is reiterated that no provisions should be kept in the
Bid Documents regarding Additional Security Deposit/ Bank Guarantee (BG) in
case of Abnormally Low Bids.

5. Wherever, there are compelling circumstances to ask for Additional Security
Deposit/ Bank Guarantee (BG) in case of ALBs, the same should be taken only with




the approval of the next higher authority to the authority competent to finalise the
particular tender, or the Secretary of the Ministry/ Department, whichever is lower.

6. These instructions will be applicable for all kinds of procurements viz. Goods,
Consultancy, Works, non-consulting Services etc.

g
4

(Kotluru Narayana Reddy)

Deputy Secretary to the Govt. of India
Tel: 24621305

Email: kn.reddy@gov.in

To,
All the Secretaries and Financial Advisers to Government of India

Copy to: Secretary, Department of Public Enterprises with a request to issue the
same instructions to Central Public Sector Undertakings (CPSUs).



F. 18/4/2020- PPD
Government of India,
Ministry of Finance,
Department of Expenditure
Procurement Policy Division

Room No. 512, Lok Nayak Bhawan,
New Delhi dated the 13™ May, 2020

OFFICE MEMORANDUM

Subject: Performance Security in terms of Rule 171 of General Financial
Rules, 2017 (GFR) - Guidelines Regarding
Rule 171 of the GFR 2017 prescribes conditions for obtaining performance
security for the execution of goods and works contract. The Rule prescribes that
performance security is to be obtained from the successful bidder which is awarded
the contract amounting to 5% - 10% of the value of contract as specified in the bid
documents. The validity of the performance security is for a period of 60 days
beyond the date of completion of all contractual obligations of the supplier including
warranty obligation.
2, Attention is drawn to Department of Expenditure’s O.M. No. F 18/4/2020 —
PPD dated 19.2.2020 wherein it was clarified that disruption of supply chains due to
spread of Corona virus in China or any other country would be considered as
extraordinary events or circumstances beyond human control and would be termed
as a natural calamity. It was, therefore, advised that wherever considered
appropriate, after following due procedure as stated in para 9.7.7 of the Manual for
Procurement of Goods 2017, “Force Majeure Clause” (FMC) may be invoked.
3. Since the issue of the said O.M., restrictions have been placed on the
movement of goods, services and manpower on account of the lockdown situation
prevailing in the country in terms of the guidelines issued by the Ministry of Home
Affairs (MHA) in terms of the Disaster Management Act 2005 (D.M. Act 2005) and
executive orders of the respective States and U.T. Governments. Under such
situations the payment cycle too has got disrupted due to the restrictive measures,
on account of which some contractors, who have otherwise fulfilled their contractual
obligations, are facing liquidity problems impacting their future performance. In some
cases, it may not have been possible for a contractor/supplier to fulfil all his
contractual obligations in terms of the contract. Public interest lies in quick
resumption of economic activity.
4. Therefore, in the following circumstances:
(@)  where an application is made by a contractor who is not in default of
any contractual obligations; or
(b)  where FMC is invoked by a contractor and the requirements of FMC
are fulfilled,
the contractee (Government Department/Agency) may return the value of
performance security to the contractor/supplier as is proportional to the supplies
made/contract work completed to the total contract value.
5. It is clarified that if the contractor/ supplier is in violation of the contractual
obligation, the contractee shall be under no obligation to take action as per these
guidelines. It is further clarified that the guidelines contained in the present OM shall
apply only in respect of such non-performance as can be attributable to a lockdown



situation or restrictions imposed under any Act or executive order of the
Government/s on account of COVID-19 global pandemic.
6 These guidelines are issued under Rule 6(1) of GFR 2017.

(Kotluru Narayana Reddy)
Deputy Secretary to the Govt. of India
Tel. No. 24621305

Email: kn.reddy@aqov.in

To:
Secretaries of all Central Government Ministries/Departments



No. F.9/4/2020-PPD
Government of India
Ministry of Finance
Department of Expenditure
Procurement Policy Division

512, Lok Nayak Bhawan, New Delhi
Dated the 12" November 2020

OFFICE MEMORANDUM

Subject: Bid Security/ Earnest Money Deposit.

The Government is in receipt of many representations that on account of
slowdown in economy due to the pandemic, there is acute financial crunch among
many commercial entities and contractors, which in turn is affecting timely execution
of the contracts. It has also been represented that this may affect the ability of
contractors to bid in tenders and hence reduce competition. Requests are being
received for reduction in quantum of Security Deposits in the Government contracts.

2. As per Rule 170 of General Financial Rules (GFRs) 2017, Micro and Small
Enterprises (MSEs) and the firms registered with concerned Ministries/ Departments
are exempted from submission of Bid Security. Further, in lieu of Bid Security,
Ministries/ Departments may ask bidders to sign “Bid Security Declaration” accepting
that if they withdraw or modify their bids during period of validity etc., they will be
suspended for the time specified in the tender documents. Similar provisions also
exist in the Manuals for Procurement of Works 2019 and Manual for Procurement of
Consultancy & other Services 2017.

3. In this context it is noted that Bid Security (also known as Earnest Money
Deposit) is still being taken from the contractors by the various Ministries/
Departments, though the relaxations have already been provided in General
Financial Rules (GFRs) 2017.

4. In view of above, it is reiterated that notwithstanding anything contained in
Rule 171 of GFRs 2017 or any other Rule or any provision contained in the
Procurement Manuals, no provisions regarding Bid Security should be kept in
the Bid Documents in future and only provision for Bid Security Declaration
should be kept in the Bid Documents.

5. Wherever, there are compelling circumstances to ask for Bid Security, the
same should be done only with the approval of the next higher authority to the
authority competent to finalise the particular tender or the Secretary of the Ministry/

Department, whichever is lower.

6. The above instructions will be applicable for all the tenders issued till
31.12.2021.



7. These instructions will be applicable for all kinds of procurements viz. Goods,
Consultancy, Works, non-consulting Services etc and are issued under Rule 6(1) of
the GFRs 2017.

£ovee féﬂ——‘( .
(Kotluru Narayana Réddy)
Deputy Secretary to the Govt. of India
Tel: 24621305
Email: kn.reddy@gov.in

To,

All the Secretaries and Financial Advisers to Government of India

Copy to: Secretary, Department of Public Enterprises with a request to issue the
same instructions to Central Public Sector Undertakings (CPSUs).



No. F.9/4/2020-PPD
Government of India
Ministry of Finance
Department of Expenditure
Procurement Policy Division

512, Lok Nayak Bhawan, New Delhi
Dated the 12" November 2020

OFFICE MEMORANDUM

Subject: Performance Security.

As per Rule 171 of General Financial Rules (GFRs) 2017, Performance
Security is to be obtained from the successful bidder awarded the contract for an
amount of five to ten percent of the value of the contract to ensure due performance
of the contract. Similar provisions also exist in the Manual for Procurement of Works
2019 and Manual for Procurement of Consultancy & other Services 2017 issued by

this Department.

2. The Government is in receipt of many representations that on account of
slowdown in economy due to the pandemic, there is acute financial crunch among
many commercial entities and contractors, which in turn is affecting timely execution
of the contracts. It has also been represented that this may affect the ability of
contractors to bid in tenders and hence reduce competition. Requests are being
received for reduction in quantum of Security Deposits in the Government contracts.

3. In view of all above, it is decided to reduce Performance Security from
existing 5-10% to 3% of the value of the contract for all existing contracts.
However, the benefit of the reduced Performance Security will not be given in the
contracts under dispute wherein arbitration/ court proceedings have been already
started or are contemplated.

4, Further, all tenders/ contracts issued/ concluded till 31.12.2021 should also
have the provision of reduced Performance Security.

5. In all contracts where Performance Security has been reduced to 3% in view
of above stipulations, the reduced percentage of Performance Security shall
continue for the entire duration of the contract and there should be no subsequent
increase of Performance Security even beyond 31.12.2021.

Similarly, in all contracts entered into with the reduced percentage of
Performance Security of 3%, there will be no subsequent increase in Performance
Security even beyond 31.12.2021.

6. Wherever, there is compelling circumstances to ask for Performance Security
in excess of three percent as stipulated above, the same should be done only with
- the approval of the next higher authority to the authority competent to finalise the



particular tender, or the Secretary of the Ministry/ Department, whichever is lower.
Specific reasons justifying the exception shall be recorded.

7. These instructions will be applicable for all kinds of procurements viz. Goods,
Consultancy, Works, non-consulting Services etc and are issued under Rule 6(1) of the
GFRs 2017.

A ,ﬁ;;‘cj&,./‘
(Kotluru NarayanaReddy)
Deputy Secretary to the Govt. of India
Tel: 24621305

Email: kn.reddy@gov.in

To,
| All the Secretaries and Financial Advisers to Government of India

Copy to: Secretary, Department of Public Enterprises with a request to issue the
same instructions to Central Public Sector Undertakings (CPSUs).



